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ARGUMENTS
I.

THE UNDERLYING LEGAL PRINCIPLES AND RECORD ON
APPEAL DEMONSTRATE THE ERRONEOUS DISMISSAL OF
WIFE'S MOTION FOR ORDER TO SHOW CAUSE BASED ON RES
JUDICATA.

Husband argues that both branches of res judicata support the
dismissal of Wife's Motion for Order to Show Cause.
Appellee, pp. 10-13.

See Brief of

However, Husband's argument, as specifically

set forth below, is contrary to established law as applied to the
facts and circumstances of this case and is therefore without
merit.
The record is unclear which branch of res judicata the court
utilized

in dismissing

Wife's

Motion.1

Nevertheless,

branch supports an outright dismissal of the Motion.

neither

In essence,

the district court, which affirmed the reasoning underlying the
commissioner's recommendation, ruled that res judicata would bar
essentially any challenge -- even future cla ims —

that Wife might

have to the accounting of disbursements of the film, "The Best Two
Years".2

'Argument II below provides a detailed analysis of the trial
court's failure to disclose the steps of its ultimate conclusion
regarding res judicata.
2

In the course of its recommendation, the commissioner stated,
I do believe res judicata means res judicata and it doesn't mean
just res judicata as to everything before. I think it means it [is]
res judicata as to exactly what documentation has to be provided.,/
(R. 2294:31-32).
n

1
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Husband agrees with the standard of review stated in Wife's
brief.

See

Brief of Appellee, p. 1.

Husband also concedes that

Wife correctly articulates the principles of res judicata in her
Brief.

Id.

at p. 10.

Husband, however, argues that the court's

dismissal of Wife's Motion was based not only on res judicata but
on the determination that Husband had complied with the order of
Id.

the court.

at pp. 12-13.

This argument fails for two reasons.

First, the commissioner's order, which the court affirmed, states:
This Court finds that the doctrine of
res
judicata
applies to this matter, and at least from
June 2008 and backwards, which is the date of the
previous order which resolved financial issues
prior to that date, and that as such, these matters
have been resolved and cannot not be re-litigated.
See Order on Hearing (Hearing Date:
(demonstrating
judicata).

failure

to

March 23, 2010), R. 2247, % 5

correctly

apply

principles

of

res

Second, even if Husband's assertion were true, the

court misinterpreted paragraph 13 of the Order dated June 30, 2 008.
That

Order

imposes

the

following

accounting

requirements

disbursements to be made from the film:
[Husband] will give
[Wife] an accounting
and/or
disbursement
checks
(if
there
are
disbursement checks) within 60 days of receiving
funds from Halestorm, including a copy of the check
from Halestorm received and an accounting of the
expenses and disbursements as attached to this
agreement. [Husband] will request that Halestorm
simultaneously send [Wife] copies of all checks
when they are sent to Harvest Films. Both parties
will provide the other with K-ls as required by the

2
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for

Internal Revenue Service each year as soon as
reasonably prepared. [Husband] has no objection to
her calling Halestorm directly. [Husband] does not
object to [Wife] calling other parties to verify
his accounting or to make reasonable inquiries
regarding Harvest Films and the disbursements
related to The Best Two Years.
(R. 1881-82, % 13) .3 The court's misinterpretation of the Order's
accounting requirements is exemplified by the refusal to consider
Wife's argument that Husband's disbursements failed to provide the
necessary information from third parties to verify their accuracy.
See R. 2299, Letter from Steven B. White, CPA, dated March 8, 2009,
a true and correct copy of which is attached to this Brief as
Addendum A.
Res judicata is "designed to protect litigants from the burden
of relitigating an identical

issue with the same party or his privy

and to promote judicial economy by preventing needless litigation."
Smith v.
added) .

Smith,

793 P.2d 407, 409 (Utah Ct. App. 1990) (emphasis

Husband

does

not

requirements of the Madsen
Borthick,

dispute

that

the

test are satisfied.

first

and

third

See Madsen

v.

769 P.2d 245, 247 (Utah 1988) . The parties are the same,

and the dismissal of Wife's Motion for order to show cause resulted
in a judgment on the merits.
requirement of the Madsen

The question is whether the second

test was met -- that is, whether the

3

See Order, dated June 30, 2 008, attached as Addendum B to the
Brief of Appellant.
3
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claim presented in Wife's Motion for order to show cause, filed
September 11, 2009, and adjudicated in the ensuing proceedings, was
the same claim presented in prior proceedings and, even if it was
not, whether it could and should have been asserted in an earlier
proceeding.

Husband provided little or no substantive rebuttal to

this points.
If the later proceeding is based on a different claim, demand,
or cause of action than was at issue in the prior proceeding, claim
Schaer

preclusion does not apply.
P.2d 1337, 1340 (Utah 1983).

v.

Department

of

Transp.,

647

In other words, when the two claims

or causes of action rest on different facts, and evidence of a
different kind or character is necessary to prove them, the claims
are not the same for purposes of res judicata.
Hill

Gen.

Improvement

Dist.

v.

B-Neva,

Inc.,

Id.}

accord

Round

96 Nev. 181, 606 P. 2d

176, 178 (1980) (holding that claims are not identical unless "the
same

evidence

supports

both

the present

and

former

cause

of

action").
The claim raised by Wife in her Motion for order to show
cause, filed September 11, 2009, is a different claim than that
raised in a prior proceeding.
revenues

While Husband's disbursements of

for the film had been the subject

between the parties

of prior disputes

-- none of those prior disputes had

been

brought pursuant to the recently imposed accounting requirements
4
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contained in the Order of June 30, 2008, which the trial court had
imposed in conjunction with the parties' mediation in April that
same year.

Prior to that Order, there existed no clear delineation

or definition of the accounting documentation to be provided by
Husband in the course of making the required disbursements.4

Wife,

by way of her Motion for order to show cause, requested that
Husband be held in contempt for, among other things, failing to
provide a full accounting and disbursement of funds received for
the film pursuant to the divorce decree and the court's Order of
June 30, 2008 (R. 1931-35).

Hence, the nature of the proceedings

involving Wife's Motion for order to show cause -- the subject of
this

appeal

proceeding.

--

is entirely

different

from

that

of

any

prior

It follows, therefore, that Wife's Motion could not

have been asserted in an earlier proceeding.
That the proceedings are different is further established by
the fact that each and every disbursement made by Husband, which
allegedly failed to include Wife's equal portion of the revenues of
the film, constituted a new act of alleged impropriety.

Thus, a

different kind or character of evidence, not to mention facts, is
4

The Amended Decree of Divorce, issued January 20, 2006, ordered
that Husband "is entitled to all right, title, and interest that the
parties may have in Harvest Films (R. 797, ^ 9 ) . Nevertheless, the
Order simply required that u[t]he parties shall share equally in the
parties' right to future disbursements and revenues from the film The
Best Two Years." (R. 797, f 10). See Amended Decree of Divorce
attached to the Brief of Appellant as Addendum A.
5
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See Schaer,

required to prove each of them.

647 P. 2d at 1340

(providing that claims are not the same for res judicata purposes
when the two claims or causes of action rest on different facts,
and evidence of a different kind or character is necessary to prove
them).
The claim preclusion analysis above is also applicable to
issue preclusion -- the other branch of res judicata.

Because

Wife's claim is different from that raised in any prior proceeding,
the second and third requirements of the Collins

test are not

satisfied.

in any

Otherwise

stated,

the

issue decided

prior

adjudication is not identical to the one presented in this case
and, therefore, the issue in the first action -- based on the
above-referenced differences
fairly litigated.

-- was not completely, fully, and

See Collins

v. Sandy

City

Bd.

of

Adjustment,

2002 UT 77, H 12, 52 P.3d 1267.
The court's misinterpretation of law is further demonstrated
by the legal principle that the application of res judicata in
divorce actions is different due to the equitable doctrine allowing
courts to reopen determinations if a moving party demonstrates a
substantial change in circumstances.

See Thompson

P.2d 360, 361 (Utah 1985) (per curiam); Hogge
51, 53 (Utah 1982); and Throckmorton
123

(Utah

Ct. App.

1988).

In

v.

v.

v.

Hogge,

Throckmorton,

fact,

courts

Thompson,

709

649 P.2d

767 P.2d 121,
have

6
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continuing

jurisdiction

imparted

by

statute

to

enter

subsequent

orders

regarding the parties, their children, or their property "as is
reasonable and necessary."

See Utah Code Ann. § 30-3-5(3).

The court's misapplication of and improper reliance on res
judicata to dismiss Wife's Motion is contrary to the underlying
policies of res judicata.

See Allen

v.

McCurry,

449 U.S. 90, 94,

101 S.Ct. 411, 414 (1980) (stating that res judicata evolved from
common

law jurisprudence

"to relieve parties

of the cost

and

vexation of multiple lawsuits, conserve judicial resources, and, by
preventing

inconsistent

decisions,

encourage

reliance

on

adjudication.").

II.

THE RECORD ESTABLISHES THE COURT'S FAILURE TO ENTER
EXPLICIT, DETAILED FINDINGS AND MISTAKENLY PLACING
THE BURDEN OF PROOF ON WIFE IN THE CONTEMPT
PROCEEDINGS.
A.

An Unsubstantiated Determination of Compliance
or Substantial Compliance Does Not Discharge a
Trial Court's Duty to Make Explicit Findings.

Husband claims that

"[t]he trial court properly dismissed

Wife's request for a finding of contempt of Husband by properly
finding that Husband had in fact complied or substantially complied
with the trial court's pervious orders
Appellee, pp. 13-15.

. . . ."

See Brief of

According to Husband, this "finding alone
Id.

defeats a finding of contempt."

at p. 13.

7
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Husband's argument ignores well-established legal principles.
Namely, to prove contempt for failure to comply with a court order
"it must be shown that the person cited for contempt knew what was
required, had the ability to comply, and intentionally failed or
Von Hake v.

refused to do so."
1988) (citing Coleman
and

Thomas

v.

Thomas,

v.

Thomas,

Coleman,

759 P.2d 1162, 1172 (Utah

664 P.2d 1155, 1156 (Utah 1983)

569 P.2d

1119, 1121

(Utah 1977)).

The

finding of contempt must be supported by clear and convincing
evidence.

Thomas,

569 P.2d at 1121.

The trial court is required to make explicit findings with
respect to each of the three substantive elements of contempt that
are sufficiently detailed to "'disclose the steps by which the
Butler,

ultimate conclusion on each factual issue was reached.'"

Crockett

& Walsh Dev.

Corp.

v.

Pinecrest

Pipeline

909 P.2d 225, 231 (Utah 1995) (quoting Acton
P.2d 996, 999 (Utah 1987)); see also
1336, 1339 (Utah 1979); Hall
App. 1993); see

also

Sukin

v. Hall,
v.

Sukin,

App. 1992); Utah R. Civ. P. 52(a)).

v.

Rucker

v.

Operating

Co.,

Deliran,

737

J.B.

Dalton,

598 P.2d

858 P.2d 1018, 1021 (Utah Ct.
842 P.2d 922, 924 (Utah Ct.
The facts and reasons for the

trial court's decision must be set forth fully in appropriate
findings and conclusions to ensure that the trial court
within its broad discretion.

See Connell

139, Kf 5, 13, 133 P.3d 836; Kunzler

v.

v.

Connell,

Kunzler,

acted

2010 UT App

2008 UT App 263,

8
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U 15, 190 P.3d 497 (considering property division findings), cert.
denied,

199

insufficient

P. 3d

970.

to permit

When

the

meaningful

trial

court's

review,

findings

the appellate

are

court

ordinarily does not make its own factual findings, but remands for
additional findings.
1991); Acton,

State

v.

Ramirez,

737 P.2d at 999/ Rucker,

817 P. 2d 774, 788

(Utah

598 P.2d at 1339.

Notwithstanding the determination of compliance, the court's
findings are not "sufficiently detailed and [do not] include enough
subsidiary

facts to disclose

the steps by which

conclusion on each factual issue was reached."
1338.

the ultimate

Rucker,

598 P.2 at

Instead, the court's findings constitute little more than

the ultimate legal conclusions

{See

R. 2245-48) .

Further, the

court's findings are devoid of any subsidiary findings concerning
the substantive elements of contempt that Husband knew what was
required or that he had the ability to comply with the Order.

See

Khan

The

v.

Khan,

921 P. 2d 466, 469-70

(Utah Ct. App. 1996).

court's findings also fail to reference the specific allegations
raised in Wife's Motion concerning Husband's failure to provide the
requisite

accounting

of

disbursements

due

to

the

preclusive

determination of res judicata applied to Wife's claim.
claim

concerning

Husband's

failure

to

provide

the

Wife's

accounting

required by the Order of June 30, 2 008, included an expert opinion
of

an

accountant,

Steven

B. White,

CPA,

that

the

9
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accounting

provided by Husband

in the course of the disbursements

lacked

support and documentation from third parties to verify the accuracy
of such (R. 2214-15, f 6; see

also

R. 2299, Letter from Steven B.

White, CPA, dated March 8, 2009). 5

Wife also provided proof that

Husband had failed -- with little or no explanation - - t o provide
documentation of disbursements to third parties, which, in turn,
reduced Wife's equal portion of the revenues in the film (R. 190438).

In fact, on at least one occasion, Wife received no portion

of the revenues on the film {See R. 1934, 1f 15) .
B.

The

The Trial Court Erred by Mistakenly Placing
the Burden of Proof on Wife,

trial

court's

failure

to

make

explicit

findings

is

aggravated by mistakenly placing the burden of proof on Wife - - a s
opposed

to

Husband

2294:31:18-21

--

in

the

contempt

(stating, "I find that

proceedings

(See

(R.

[Wife] has failed to prove

contempt by clear an [d] convincing evidence.")).

The district

court affirmed the commissioner's ruling and recommendation by
overruling Wife's objection.

"While it is true that an order to

show cause will not issue except upon an affidavit that a party has
violated or disobeyed the court's orders, once issued, the burden
is on the defendant to present evidence with respect to the three
elements stated in Thomas, supra."

Coleman,

664 P.2d at 1156-57.

5

A true and correct copy of the White Letter is attached to this
Brief as Addendum A.
10
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When initiating contempt proceedings, the "xaffidavit is sufficient
if it states the acts done or omitted in violation of the order of
the court.'

[Citations omitted.].

defense and the burden of proof

Ability to pay is a matter of
is upon the defendant

De Yonge v. De Yonge,

contempt proceeding."

in the

103 Utah 410, 412, 135

P.2d 905, 905 (1943) .
The court plainly erred by failing to make explicit, detailed
findings and by placing the burden of proof on Wife.

These errors

were obvious by virtue of the aforementioned case law.

The errors

were harmful because the court utilized these inadequate findings
and burden of proof as the basis for dismissing Wife's Motion.

If

the court had properly entered the requisite explicit, detailed
findings as to the substantive elements of contempt and had it
placed the burden of proof on the appropriate party, there is at
least a reasonable

likelihood,

if not a firm conviction, that

Wife's Motion would not have been dismissed.

III. THE TRIAL COURT ERRED BY DISMISSING WIFE'S MOTION
BY FAILING TO CONSIDER ALL THE CLAIMS AND
SUPPORTING EVIDENCE IN WIFE'S MOTION.
Husband argues that the trial court properly dismissed all of
Wife's claims after two hearings on the merits.
Appellee, p. 16-17.

See

This argument is meritless.

11
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Brief of

Wife filed a Motion for Order to Show Cause and supporting
Affidavit on September 11, 2009, requesting that Husband be held in
contempt for the following:
order

violating the court's restraining

for posting negative content

on the internet

concerning

Wife's book, "The Triumphs of the Twelve Apostles of Jesus"; for
failing to provide a full accounting and disbursement of funds
received

for the film,

"The Best Two Years", pursuant

to the

court's Order of June 30, 2008, and the divorce decree; and for
failing to provide a full financial disclosure pursuant to the
Order of June 30, 2008 (R. 1903 and R. 1904-38) . After erroneously
placing

the

commissioner
judicata

burden

of

dismissed

proof

on Wife

(R.

2294:31:20-21),

the Wife's Motion on the basis

the

of

res

(R. 2294:31-32), which the district court affirmed

(R.

2262-63).
The commissioner's recommendation stated, "I'm relying heavily
. . . on the documents
2245-48). 6

As

[Husband] filed in response . . . ." (R.

previously

discussed,

the

findings

are

not

"sufficiently detailed and [do not] include enough subsidiary facts
to disclose the steps by which the ultimate conclusion on each
factual issue was reached."
(Utah 1979).

Rucker

v.

Dal ton,

598 P.2d 1336, 1338

This applies both to the elements of contempt and

6

A true and correct copy of the commissioner's Order on Hearing,
entered April 27, 2010, is attached to the Brief of Appellant as
Addendum D.
12
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res judicata.

Instead, the findings are little more than the

ultimate legal conclusions that res judicata served as a basis to
dismiss all claims in Wife's Motion for order to show cause (See R.
2245-48).

Further,

the

court's

findings

are

devoid

of

any

subsidiary findings concerning the substantive elements of contempt
that Husband, with respect to all the claims raised in Wife's
Motion, knew what was required or that he had the ability to comply
with the Order.
App. 1996).

See Khan v.

Khan,

921 P.2d 466, 469-70 (Utah Ct.

Neither Husband's documents nor his brief contain any

analysis as to how res judicata precludes Wife's other claims from
being duly considered by the trial court (See R. 1953-2079).
The trial court failed to consider all the claims and evidence
set forth in Wife's Motion for order to show cause due to its
erroneous ruling based on res judicata.7
411.

This

Court

should

therefore

Cf.

Smith,

reverse

and

793 P.2d at
remand

for

consideration of all the claims and evidence in the Motion for
order to show cause.

7

Husband essentially concedes this point on page 22 of the Brief
of Appellee.
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IV.

THE TRIAL COURT ABUSED ITS DISCRETION IN AWARDING
ATTORNEY FEES TO HUSBAND BY RELYING ON AN ERRONEOUS
CONCLUSION OF LAW AND FAILING TO MAKE ADEQUATE
FINDINGS SUPPORTING ITS AWARD.

Husband argues that the trial court properly awarded attorney
fees to him as the substantially prevailing party or as a sanction.
See Brief of Appellee, p. 23-25.

This argument is premised on the

trial court's erroneous conclusion of law as to res judicata, an
incomplete

prevailing-party

determination

due

to

the

court's

failure to consider all of Wife's claims as set forth above, and
inadequate findings supporting the award.
"'Both the decision to award attorney fees and the amount of
Oliekan

such fees are within the trial court's sound discretion.'"
v.

Oliekan,

Wilde,

2006 UT App 405, f 30, 147 P.3d 464 (quoting Wilde

969 P.2d 438, 444

(Utah Ct. App. 1998)).

v.

A trial court

exceeds its permitted discretion when it fails to make findings
establishing an adequate and reviewable basis for the fee award.
See id.

"An abuse of discretion may be demonstrated by showing

that the district court relied on xan erroneous conclusion of law'
or that there was

ruling.'"

Kilpatrick

"no evidentiary basis for the trial court's

v. Bullough

23, 199 P.3d 957 (quoting Morton

Abatement,
v.

Continental

Inc.,

2008 UT 82, f
Baking

P.2d 271, 274 (Utah 1997)).
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Co.,

938

The trial court abused its discretion by awarding attorney
fees to Husband because it relied upon an erroneous conclusion of
law in doing so.

The trial court, in its ruling, stated, "The

court simply believes that it would be in the best interest of
justice to limit the fee award as the court does not find strong
evidence that [Wife] is litigating in bad faith." (R. 2261).

The

trial court continued, "However, because [Wife] has lost previously
on this very issue, and has continued to litigate in spite of prior
rulings and in spite of the parties' intention to end litigation in
2008," the court found that a $500 fee award was necessary as a
"sanction" for Wife's conduct (R. 2260-61).
The trial
misplaced.

court's reliance, however, on res judicata was

In addition, the trial court's findings are inadequate

because they fail to provide an adequate and reviewable basis for
the fee award.

The trial court's determination that Husband had

substantially prevailed failed to take into consideration that Wife
had prevailed to a certain degree by Husband's admitted removal of
his internet tags concerning Wife's book as soon as he received
Wife's

Motion

Moreover,

the

for
trial

order

to

court's

show

cause

(R.

prevailing-party

2295:37:23-25).
determination

is

exacerbated by the failure to consider all of Wife's claims - - a s
discussed above.
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V.

HUSBAND IS NOT ENTITLED TO ATTORNEY FEES ON APPEAL.

"[I]n divorce proceedings, when the trial court has awarded
attorney fees below to the party who then prevails on the main
issues on appeal, [the appellate court] generally award [s] fees on
appeal."

Wall

v. Wall,

2007 UT App 61, f 26, 157 P.3d 341.

Although Husband was awarded nominal attorney fees below, the trial
court's award was based on an erroneous conclusion of law as to res
judicata, an incomplete prevailing-party determination due to the
court's failure to consider all of Wife's claims as set forth
above, and inadequate findings supporting the award.

Husband's

request should therefore be denied.

CONCLUSION
In light of the foregoing -- including that set forth in the
Brief

of Appellant

-- Wife

respectfully

asks

that

this

Court

reverse the trial court's dismissal of her Motion for order to show
cause and the award of attorney fees to Husband and remand for
further proceedings consistent with this Court's opinion, and that
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the Court grant her any other relief the Court deems just or
appropriate under the circumstances.
RESPECTFULLY SUBMITTED this 12th day of March, 2012.
ARNOLD Sc WIGGINS, P.C.

f-&&^Appel 2 an t
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CERTIFICATE OF SERVICE
I, SCOTT L WIGGINS, hereby certify that I personally caused to
be mailed, by .First-Class Mail, two (2) true and correct copies of
the foregoing REPLY BRIEF OF APPELLANT to the following on this
12. day of March, 2012:
Mr. David J. Hunter
Dexter & Dexter
1360 South 740 East
Orem, UT 84097

Counsel

for
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ADDENDA
Addendum A:

Letter from Steven B. White, CPA, dated March
8, 2009
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White & Rasmuson, LLC

-^^^•p—

Certified Public Accountants

^m*

March 8,2009
Mr, Joseph Neme&a
6806 S1300 East
Salt late City, Utah 84121

RE:

Danneman v.Danneman

Dear Mr, Nemelka:
We have reviewed the schedules and information provided to you by the Petitioner and forwarded to us
by the Respondent in the above noted case. There is substantial information needed to complete the
review of the schedules and determine the accuracy of them. Particularly the schedule.of payments
-regarding the film T h e Best Two Years" as provided lacks support and documentation from third parties
that allow m to verify its accuracy. We would request that the court compel the Petitioner to provide
copies of bank statements, deposit slips, Forms 1099-misc. This information will assist us in determining
the proper receipts associated with the film. We would further request that expenses and distribution
of funds be verified by providing copies of invoices patd, check or vouchers used for payment and
supporting documentation for any ACH bank transactions or wires that may have occurred. As we
complete our review, other information may come to our attention that might require additional
information as yet unknown or unforeseen. We would provide appropriate request as the additional
information is determined.
We look forward to assisting you in this matter. Please advise us if you require any additional
information from us,

Best Regards,

Steven B. White, CPA

2195 West. 5400 South Suite 200 * Salt Lake City, Utah 84118 * Phone 801-963^4036 • Fax 801-963-4038 • www.warcpa.com
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